
ORDINA¡TCE NO. 822

A}I ORDINATiTCE GRAIiITING A NONEXCLUSIVE
TELECOMMT'NTCATIONS FRJAI{CHISE TO }IASHELL
TELECOM, INC., A }¡ASHINGTON CORPORjATTON,
SETTING FORTH TERMS AIi¡D COIIDITIONS,
PROVIDING AIi¡ EEFECTTVE DATE A}ID
SE\ZERÀBILITY.

RECITALS

1. The City has been contacted by Mashel-l- Telecom, Inc,
a Vüashington corporation having the UBI #272000375 and doing
busj-ness as Rainier Connect, hereinafter referred to
collectively either as Rainier or Franchisee.

2. Rainier has requested authority to locate, construct,
operate, and maintain po1es, wires, fiber optics lines,
underground cables and appurtenances over, under, along and
across al-l of the City's rights of way and pubJ-ic property in
the City of McCleãTy, State of Washington, and setting forth
conditions accompanying the grant of Franchise.

3. After review, the City, by and through the City
Council and Mayor, has determined that it is in the best
interest of and consistent with the convenience and necessity
of the City and its citizens to grant a Franchise within the
confines of the City to the Franchisee.

4. In doing so, the City through
setting forth the terms and conditions
util-ization of the franchise.

this ordinance is
governing the grant and

5. The grant is conditioned upon Rainer's written
acceptance of the terms and conditions set forth herein and
upon its continued compliance with those terms and conditions.
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NOW, THEREFORE, BE IT ORDAINED AS FOLLOWS BY THE

CITY COUNCIL OF THE CITY OF McCLEARY:

ARTICLE I. DEFINITIONS

For the purpose of this Franchise the fol-lowing terms,
phrases, words, and their derivations shall have the meanings
given herein. I¡ühen not inconsistent with the context, words
used in the present tense include thé future, words in the
plural number include the singular number, and words in the
singular number incl-ude the plural number, and the use of any
gender shall- be applicable to all genders whenever required.
The word "shall" is mandatory and "may" is permissive. Vüords
not defined shall be given thej-r common and ordinary meaning.

A. "City" is the City of McCl-eãTy, Vüashington.

B. "Franchisee" means Mashel-l- Telecorn, Irtc, ,
grantee of rights under this Franchise Ordinance or
successor, transferee, or assignee.

the
its lawful-

owned
C. "Easement" shal-I
or controll-ed by the

be limited to
City.

those Rights-of-Way

D. "Facilities" means any and
equipment, and related appurtenances
part of the System.

all- fiber optic lines,
in any v/ay comprising a

E. "Force Majeure" means any delays caused by reason of
(1) civil commotion; (2) riotsr (3) Acts of God and nature,
including but not limited to floods, earthquakes, ice storms
and tornadoes; (4 ) strikes or l-abor unrest; (5) the inability
to secure material-s; and (6) any other events or circumstances
reasonably beyond the control of the Franchisee.

F. "Franchise" means the initial authorizaLion, or
renewal thereof, issued by the City, whether such
authorization is designated as a franchise, permit, license,
resolution, contract, certificate, agreement, or otherwise,
which authorizes the construction or operation of the System
in, on and under the City's Rights-of-Way.
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G. "Franchise Area" shall- mean the area within
limits of the Cíty of McCleary, Vrlashington, íncluding
annexed during the term of thj-s Franchise.

and
ofa
law.

the City
areas

H. "Rights-of-Way" or "Right-of-Way" means the surface,
the air space above the surface, and the area bel-ow the
surface of any public street, hj-ghway, l-ane, path, alley,
sidewalk, boulevard, drive, bridge, tunnel, easement or
similar property in which the City holds any property interest
or exercises any rights of management or control and which,
consistent with the purposes for which it was acquired or
dedicated, may be used for the installation and maintenance of
the System. No reference in this Franchise to a "Right-of-Way"
shal-I be deemed to be a representation or guarantee by the
City that its interests or other rights in such property are
sufficient to permit its use for the installation and
maintenance of the System, and the Franchisee shall be deemed
to gain only those ríghts which the City has the right and
power to give and only to the extent necessary to carry out
the purposes of this Franchise.

I. "System" means the poJ-es, wires, fiber optic lines
all necessary or desj-rabl-e appurtenances for the purpose
communications business in accordance with applicable

ARTICLE II. GRAI.IT OF FRAIi¡CHTSE

SECTION 1 . GRJAIiIT:

A. There is hereby granted to the Franchisee a non-
excl-usive right, privilege, and Franchise to have, acquire,
construct, reconstruct, maintain/ use and operate within the
corporate limits of the City, the System and to have, acquire,
construct, reconstruct, maintain, use and operate in, over,
under, along, and across the present and future Rights-of Way
all- necessary or desirable wires, cables, underground
conduits, manholes and other structures and appurtenances in
connection with the System.

B. Limited Rights. This Franchise is intended to convey
Iimited rights and interests only as to those Rights-of-Vüay in
which the City has an actual interest. It is not a warranty of
tltle or interest in any Right-of-Way; it does not provide the
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Franchisee with any interest in any particular location within
the Right-of-Way; and it does not confer rights other than as
expressly provided in the grant hereof. This Franchise does
not deprive the City of any po\^/ers, rights or privileges it
now has, or may later acquire in the future, to use, perform
work on or to regulate the use of and to control the City's
Rights-of-Way covered by this Franchi-se, including without
l-imitation the riqht to perform work on its roadways, streets
or appurtenant drainage facilities, water and waste water
facil-ities and including constructing, altering, paving,
widening, grading, or excavating such streets.

SECTION 2. TERM:

A. The Franchise granted hereunder shall be for a term
of twenty-five (25) years from and after the effective date of
this ordinance, unl-ess otherwise lawfully terminated in
accordance with the terms of this Franchise.

SECTTON 3. EIRJA}ICHISE SI'BiTECT TO OTHER I.A$TS

This Franchise is subject to and shall be governed by all
applicable provisions of 1aw. Notwithstanding any other
provisions of this Franchise to the contrary, the Franchj-see
shall at all times comply with all- applicable laws and
regulations of the state and federal government or any
administrative agencies thereof, provided, however, if any
such law or regulatíons shall require the Franchisee to
perform any service, or shal-l permit the Franchisee to perform
any service, or shall prohibit the Franchisee from performing
any service, in conflict with the terms of this Franchise,
City ordinance, or any regulation of the City Council, then as
soon as possible following knowledge thereof, the Franchisee
shall- notify the attorney for the City of the point of
confl-ict bel-ieved to exist between such regulation or law and
regulations of the City Council, the City's ordinance, or this
Franchi-se.

SECTION 4. OTHER FRJAIICHISES:

This Franchise shall not be construed as any Iimitatj-on
upon the right of the City to qrant to other persons rights,
privileges, or authorities similar to the rights, privileges,
and authorities herein set forth, in the same or other Rights-
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of-Way, public ways or public places. The City specifically
reserves the right to grant at any time during the term of
this Franchise or renewal- thereof, if âny, such additional
Franchises as it deems appropriate.

SECTION 5. ÍÍAI\IERS:

A. The failure of the City on one or more occasions to
exercise a right or to require compliance or performance under
this Franchise, or any other applicable l-aw shal-l- not be
deemed to constitute a waiver of such right or a waiver of
compliance or performance by the City, nor shalt it excuse the
Franchisee from complyJ-ng or performing, unless such right or
such compliance or performance has been specifically waived in
writing by the City.

B. No waiver by the City of any breach or violation of
any provision of this Franchise or any ordinance shal-l- be
deemed to be a waiver or a continuing waiver by the City of
any subsequent breach or violation of the same or any other
provision. Neither the granting of the Franchise, nor any
provision herein, nor any action by the Cíty hereunder shall
constitute a waiver of or a bar to the exercise of any
governmental- right or poü/er of the City, as provided for under
state and federal law, including without lirnitation the right
of eminent domain.

C. No waiver of any provisions of this Franchise
City shall- be effective unl-ess authorized in writing by
City.

by the
the

SECTION 6. ERiAIICHISE ACCEPTAIiICE; PRIOR FRAIICHISE SUPERSEDED
AI.ID REPEAI,ED:

A. Upon adoption of this Franchise and acceptance
hereof by the Franchisee, the Franchisee agrees to be bound by
al-l the terms and conditions contained herein, which
acceptance shal-l constitute an absolute and unconditional-
acceptance of the Franchise and promi-se to comply with and
abide by all its provisions, terms, and conditions. The
Franchisee's signature at the end of this Franchise shall
constitute compliance with this section.
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B. By accepting the Franchise, the Franchisee: (1)
acknowledges and accepts the City's legal right to issue and
enforce the Franchise; (2) accepts and agrees to comply with
each and every provision of this Franchise; and (3) agrees
that the Franchise was authorized pursuant to processes and
procedures consistent with applicable law, and that it will
not raise any claim to the contrary.

SECTION 7. POLICE POTIERS:

In accepting this Franchise, the Franchisee acknowledges
that its rights hereunder are subject to the police po\^/ers of
the City to adopt and enforce general ordinances necessary to
the safety and welfare of the public, and the Franchisee
agrees to comply with al-l generally appticable faws and
ordinances enacted by the City pursuant to such po\^/er that do
not al-ter the Franchiseef s material- obligations under this
Agreement.

Any conflict between the provisions of this Franchise and
any other present or future lawful- exercise of the City's
police po\^/ers shall be resolved in favor of the latter, except
that any such exercise that is not of general application in
the jurisdiction or applies specifically to the Franchj-see or
which contains provisions inconsistent with this Franchise
shall prevail only if upon such exercise, the City finds an
emergency exists constituting a danger to health, safety,
property or general welfare or such exercise is mandated by
l-aw.

sEcTroN 8. PERMTTS REQUTRED:

In addition to this Franchise, in order for the
Franchisee to be allowed to occupy or use the Rights-of-hlay of
the City, the Franchisee shall obtain all- other required
authorizations, certificates, licenses and permits, in
accordance with federal-, state and local l-aw. The City shal-l
not unreasonably withhold any permits requested by the
Franchisee as determj-ned by applicable 1aw.

ARTICLE III. STAIiTDARDS FOR USE OF RIGHT OF VÍAY
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A. Non-exclusive Grant: This grant for the use of all
City Rights-of-Vüay is nonexclusive and does not establish
priority for use over other franchise holders, permit holders
and the City's o\^/n use of public property. Additionally,
Franchisee shall respect rights and property of the City and
other authorized users of the Rights-of-Vüay. Disputes between
the Franchisee and other entities over the use of the Rights-
of-hlay shall first be submi-tted to the Mayor or Administrator
of the City for possible resolution.

B. Interference with Persons and Improvenents: The
Franchisee's System shall be located, erected and maintained
so that none of its facilities shall endanger or interfere
with the lives of persons, or interfere with any i-mprovements
the City may deem proper to make, or unnecessarily hinder or
obstruct the free use of Rights-of-Way or other public
property. The City shall have power at any time to order and
require Franchisee to remove and abate any pole, wire, cable,
or other structure that is dangerous to life or property, and
j-n case Franchisee, after notice, fails or refuses to act
within fourteen days after the provision of written notice,
the City shall have the power to remove or abate the same at
the expense of the Franchisee.

C. Relocation of the Faci].ities: Franchisee shal-l-
continuously provide the City a current map of the locatj-on of
Franchisee's facilities within the City. In the event that at
any time during the period of this Franchise the City shalt
elect to alter or change the grade of any Right-of-Way, the
Franchisee, within fourteen (14) calendar days after the
giving of written notice by the City, shall begin removing
and/or relocating as necessary, its poles, wires, cables,
underground conduits, manholes and other fixtures at the
Franchisee's expense, provided, if Franchisee's wires, cable,
or other fixtures are pl-aced within or attached to conduit,
poles, or appliances owned or maintained by others, such as
utility poles of a public utility pursuant to a pole
attachment agreement, Franchisee shall undertake such removal
or rel-ocation in cooperation with the public utility. If
Franchisee fails or refuses to act within thirty (30) days of
notice from the City, the City shall have the power to remove
or abate the same at the expense of the Franchisee.
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Where the Franchisee had paid for the relocation costs of
the same facil-ities at the request of the City within the past
five (5) years, the Franchj-see's share of the cost of
rel-ocation will- be paid by the City if it requested the
subsequent relocation.

D. Interference with uti].ities: The Franchisee with the
consent of the Public Vüorks Director shal-l- place poles,
equipment or other fixtures in such a manner that does not
unreasonably interfere with existing gasr electric or
telephone facilities, traffic control- signalization, street
lights, fire alarm lines or communications 1ines, or obstruct
or hinder in any manner the various utilities serving the
residents of the City.

E. Additional Easements: If additional private
easements are necessary, it shall be the Franchisee's
responsibility to secure the same. The grant of this Franchj-se
is limited to the City's control of its Rights-of- Way and
does not extend to any other public or private property.

F. Cooperation with BuiJ.ding Movers: The Franchisee
shall, àL the request of any person holding a building-moving
permit issued by the City, temporarily raise or l-ower its
wires to permit the moving of buildings. The expense of such
temporary removal, raising or lowering of wires shall be paid
by the person requesting the same, and the Franchj-see shal-l
have the authority to requi-re such payment from such person in
advance. Unl-ess otherwise agreed, the Franchisee shal-I be
given not l-ess than fourteen (14) calendar days advance notice
to arrange for such temporary wire changes.

G. Construction and. t'faintenance, Excavation:

1. The route of any underground portíons of the system
shall be subject to review and approval by the City.
Engineering plans for construction in Rights-of-Vüay shall be
submitted to the City prior to construction.

2. Except in an emergency, the Franchisee shall- comply
with generally appticabl-e City ordinances, policies and rules
pertaining to notification when excavating pavement in any
Right-of-Way.
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H. Coordination of Placement of Manholes:
Franchisee shall coordinate the placement of its
âflV, with the affected City Departments.

The
manholes , íf

I. Movement of Facilities during Emergencies: During
emergencies, the City may move the Franchisee's Facilities,
but shall first make reasonable attempts to notify the
Franchisee.

J. Palznent of the Cityrs Locate Costs: The Franchisee
shall only pay for the City's locate costs that specifically
relate to the Franchisee and so long as those costs are not
already included in the permit fees. The Franchisee shall be
required to obtain verifiable locates príor to any dJ-gging,
trenching or excavation.

K. Acquisition of FaciJ.ities: Upon the Franchisee's
acquisition of Facilities in any Right-of-Vüay, or upon the
addition or annexation of any area in which the Franchisee
o\^¡ns or operates any Facility, the Franchisee shall-, ât the
City's request, submit to the City a statement describing al-l
Facilities invofved, whether authorized by the Franchise,
permit, license or other prior right, and specifying the
location of al-l such Facilities to the extent the Franchisee
has possession of such j-nformation. Such Facil-ities shal-l-
immediately be sublect to the terms of this Franchise.

L. Discontinuing Use of FaciJ.ities: Whenever the
Franchisee intends to discontinue using any Facility within
the Rights-of-Way, the Franchisee shall submit for the City's
approval a complete description of the Facility and the date
on which the Franchisee intends to discontinue using the
Facility. The Franchisee may remove the Facility or request
that the City permit it to remain in place. Notwithstanding
the Franchisee's request that any such Facility remain in
place, the City may require the Franchisee to remove the
Facility from the Right-of-Way or modify the Facility as a
condition of its remaining in place to protect the public
heal-th, welfare, safety or convenience, or otherwise serve the
public interest. The Franchisee shall- complete such removal or
modification in accordance wÍth a schedule to be mutually
agreed upon, but j-n no event shall Franchisee fail to remove
said Facility within ninety (90) days of written demand by the
City. Until- such time as the Franchisee removes or modifies
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the Facility, or until the rights to and responsibility for
the Facility are accepted by another Person having authority
to construct and maintain such FaciJ-ity, the Franchisee shal-I
be responsible for all necessary repairs and relocations of
the Facility, âs well as maintenance of the Right-of-Way, in
the same manner and degree as if the Facility were in active
use, and the Franchisee shall retain all liabitity for such
Facility.

M. Hazardous Substances:

1. The Franchisee shall comply with all applicable
local-, state and federal laws, statutes, reguJ-ations,
ordinances and orders concerninq hazardous substances relating
to the Franchisee's System in the Rights-of-Way.

2. The Franchisee shall maintain and inspect its System
located in the Rights-of-Way. At any time, the City may
inspect the Franchisee's Facilities in the Rights-of-Way to
determine if any release of hazardous substances has occurred,
or may occur, from or rel-ated to the Franchiseers System. In
removing or modifying the Franchisee's Facil-ities as provided
in this Franchise, the Franchisee shal-l also remove and
properly dispose of all residues of hazardous substances
rel-ated thereto.

3. The Franchisee shall indemnify and hold the City
harmless against any and all liability, claims, costs, and
expenses, of any kind, whether direct or indirect, incurred by
the City arising out of a release of hazardous substances
caused by the Franchiseers System in the Rights-of-Way.

N. Completion of I{ork by the City: On failure of the
Franchisee to conìmence, pursue or complete any work required
by faw or by the provisions of this Franchise or any
appJ-icable permit to be done in any Right-of-Way, within the
time prescribed, and to the satisfaction of the City, the City
may at its discretion cause the work to be done. The
Franchisee shall pay to the City the reasonable costs of the
work in the itemized amount reported by the City to the
Franchisee within thirty (30) days after receipt of the
itemized report.

SECTION 2. USE OF FRA}ICHISEE FACILITIES:
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The City shall have the right, ât no cost, durì-ng the
l-ife of this Franchise, to make additional use, for any public
purpose, of any poles controlled or maintained exclusively by
or for the Franchisee, provided that such uses do not
unreasonably interfere with the operations of the Franchisee.

sEcTroN 3. iIorNT usE oF PoLEs, TRENCHES Ati¡D CONDUTTS:

A. The Franchisee may be required to attach its wires
to poJ-es owned and maintained by another person or entity, or
to permit the wires of another person or entity to be attached
to the poles owned by the Franchisee, upon reasonable terms
and for just compensation. All of the Franchisee's
requirements pertaining thereto must be in accordance with
applicable law.

B. Lines shall be l-ocated on poles in compliance with
applicable safety standards and shall not interfere with the
erection, replacement, operation, repair, or maintenance of
the wires and appurtenances of the persons or entities
occupying the poles.

C. The Franchisee may be required by the City to share
trench space with another person or entity for the placement
of facil-ities underground. Compensation to the Franchisee, as
well as terms of sharing trench space, shall be resolved
between the affected entities. Ducts, cables, or wires shal-l
be placed in trenches in compliance with applicable safety
standards and pursuant to the space all-ocation plan of the
City.

SECTION 4. CTIAI{GES FOR GO\ZERNMENTÀT PIIRPOSES:

A. Whenever by reason of changes in the grade of any
Right-of-Irrlay or in the location or manner of construction of
any water pipe, gâs pipe, sewer or other underground or
overhead structure for any governmental purpose whatsoever, it
shal-l be deemed necessary by the Director of Public [¡rlorks of
the City to remove, alter, change, adapt ¡ or conform the
underground or overhead facilities of the Franchisee, such
al-terations or changes shal-l be made as soon as practicable by
the Franchisee and begin within ninety (90) days of notice
from the City, without claim for reimbursement or damages
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against the City; provided, however, if said requirements
impose a financial hardship upon the Franchísee, the
Franchisee shall have the right to present alternatj-ve
proposals for the City's consideration, provided, further if
Franchisee's wires, cable, or other fixtures are placed within
or attached to poles, conduits, or appliances owned or
maintaj-ned by others, such as utility poles of a public
utility pursuant to a pole attachment agreement, Franchisee
shall undertake such removal, alteration, change or adaption
in cooperation with the public utility. Except for Franchise
revocation or terminatj-on or System abandonment, the City
shall not require Franchisee to remove its facil-ities entirely
from a Right-of-Vüay unl-ess suitable alternatives are available
for relocation at a reasonable cost. If Franchisee fail-s or
refuses to begin such alterations or changes within such
ninety (90) day period the City shall have the power to remove
or abate the same at the expense of the Franchisee, all
without compensation or liability for damages to the
Franchisee.

B. In cases of emergency the City may require
rel-ocation of the Franchisee's facilities at the Franchisee's
expense in the event the emergency creates an immediate threat
to the public safety, health and welfare.

SECTION 5. }ÍORK BY OTHERS:

A. The City reserves the right to luy, and permit to be
laid, sewer, electric, phone, gâs, water, and other pipelines,
cables, conduj-ts and related appurtenances, and to do and
permit to be done any underground or overhead work in, across,
along, over, or under a Right-of-lVay or other public place
occupied by the Franchisee. The City also reserves the right
to construct new streets and to alter the design of existing
streets. fn performing such work, provided the City complies
with notification requirements of the Northwest Utílity
Notj-fication Center ("call before you dig"), the City shall
not be l-iable to the Franchisee for any damage so occasioned,
but nothing herein shafl rel-ieve any other person or entity
from the responsibility for damages to the facilities of the
Franchisee.

B.
someone

In the event
other than the

that the City
Franchisee to

subsequentl-y
occupy space

authori zes
under the
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surface of a Right-of-Way, such grant shall be subject to the
rights herein granted or heretofore obtained by the
Franchisee. In the event that the City shall close or abandon
any Right-of-Vüay which contains existing faci-Iitj-es of the
Franchisee, any conveyance of land within such closed or
abandoned Right-of-Vrlay shall be subject to the rights herein
granted or heretofore obtained by Franchisee; provided, that
the Franchisee may be ordered to vacate any land so conveyed
if an alternate route is practicabl-e and if the Franchisee is
reimbursed by the person to whom the property is conveyed for
the reasonable costs of service disruptions, removal- and
relocation of facilities.

C. If the City shall require the Franchisee to adapt or
conform its facilities or in any h/ay or manner to alter,
relocate, or change its facilities to enabl-e any other entity
or person, except the City, to use, or use with greater
convenience, said Right-of-Way, the Franchisee shal-l- not be
bound to make any such changes until such other entity or
person shal-l have undertaken, with good and sufficient bond,
to reimburse the Franchisee for any costs, loss, or expense
which wil-l be caused by, or arise out of such change,
alteration, or relocation of Franchisee's property; provided,
however, that the City shall never be liable for such
reimbursement.

SECTTON 6. CONSTRUCTION PROVISIONS :

within
state

the
and

Standards: The Franchisee's
City shall comply with all-

local laws.

System constructed
applicable federal,

B. Tree Trimming and Removal: To the extent permitted
by law, the Franchisee shal-I have the authority, after
obtaining any consent legaIly required from any affected
property owner, to trim trees or other natural growth
overhangj-ng any of its Facilities in the City so as to prevent
branches or foliage from coming in contact with the
Franchisee's wires, cables, ot other equipment. The Franchisee
shall reasonably compensate the City or property owner for any
damages caused by such trimming, or shall, ât its own cost and
expense, reasonably replace all- trees or shrubs destroyed as a
result of any construction, operation or maintenance of the
System. The Franchisee shall- make reasonable efforts not to
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unreasonably harm such trees or shrubs. Any pruning or removal
of trees or shrubs in the City shall comply with practices
outlined in the American National Standards Institute, Inc.,
(ANSI) Tree Care Operations Tree, Shrub, and Other Vüoody
Plant Maintenance Standard Practices and with City Code
provisions, including l-icensinq and permitting provisions.

C. Inspection: The City shall have the right, but not a
duty, to inspect all construction and install-ation work
performed by the Franchisee pursuant to this Franchise as it
shall- find necessary to ensure compliance by the Franchisee.
Such inspection shall be in accordance with the provisions of
this Franchi-se.

D. Restoration of City Property: The Franchisee at its
o\^/n cost and expense and in the manner approved by the City
shall replace and restore all City property, including Right-
of-Vüay, which is disturbed by the Franchisee's construction,
install-ation, maintenance or operation of its Facilities, in
accordance with the City's Design Standards and Standard
Construction Specifications. Nothing herein shall prevent the
City from charging the Franchisee its usual and customary fees
of general applicability for inspection of such restoration or
replacement work. The Franchisee shall be so1e1y responsible
for protecting the public health, safety and wel-fare on such
City property from the time of disturbance until proper
restoration. Failure of the Franchisee to replace or restore
such City property within a reasonable time period after
written notification by the City shall entitle the City to
cause the proper restoration to be made at the Franchisee ' s
expense. The Franchisee shall pay to the City the cost
thereof, in the itemized amounts reported by the City to the
Franchisee, within thirty (30) days after receipt of such
itemized report. Such payment shall- not excuse a breach of the
Franchise caused by the Franchj-seers failure to commence,
pursue or complete the required work.

E. Restoration of Property: Vrlhenever the Franchisee
shal-l cause or any person acting on its behalf shall cause any
disturbance, injury or damage to any prì-vate property or City
property by or because of the install-ation, maintenance or
operation of its Facilities, such disturbance, injury or
damage shall be remedied fully by the Franchisee at its
expense. Further, the Franchisee shall, ât its o\^/n cost and
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expense, repl-ace and restore the respective property in
accordance with the City's Design Standards and Standard
Construction Specifications within a reasonable time of the
disturbance, injury or damage.

F. Construction Necessary For Operation: Subject to
applicable laws, regulations and ordinances of the City and
the provisions of this Franchise, the Franchisee may perform
all construction necessary for the operation of its System.
Alt construction and maintenance of any and all Facilities
within the Right-of-Way incident to the Franchisee's
Facilities shal-l, regardless of who performs the construction,
be and remain the Franchisee's responsJ-bility.

G. iloint Trenching and Boring: The Franchisee may make
excavations in the Rights-of-Way for any Facility needed for
the maintenance or extension of the Franchisee. Prior to doing
such work, the Franchisee shall give appropriate notice to the
City and the notification associated in accordance with
applicable law (namely the Northwest Utility Notification
Center). When obtaining a permit, the Franchisee shall inquire
in writing about other construction currently in progress,
planned or proposed, in order to investigate thoroughly alt
opportunities for joint trenching or boring. Whenever it is
possible and reasonably practicable to joint trench or share
bores or cuts, the Franchisee shal1 work with other providers,
licensees, permittees, and franchisees so as to reduce so far
as possible the number of street cuts within the City. If the
Franchisee reasonabJ-y anticipates that trenching wil-1
encounter tree roots, the Franchisee shall- consult with the
City prior to trenching.

H. Emergency Repairs: In the event that emergency
repairs are necessary to any part of its System, the
Franchisee shall immediately notify the City of the need for
such repairs. The Franchisee may initiate such emergency
repairs, and shal-l apply for appropriate permits within
seventy-two (12) hours after discovery of the emergency. The
Franchisee shal-l- compJ-y with all applicable City regulations
relating to such excavations or construction, including the
payment of permits or l-icense fees, and shal-I reimburse the
City for any damage to City utilities as a result of the
emergency repairs. Likewise, in the event emergency repairs
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are necessary to any underground municipal utility to
amel-iorate a serious risk to the public health and/or safety,
if the City knows or has reason to believe part of
Franchisee's system is buried in the area which is to be
excavated, the City shall immediately notify Franchisee of the
City's intent to excavate. Such notification shall be done in
such manner as may be reasonably calcul-ated under the
circumstances of the emergency to provide Franchisee with an
opportunity to identify the location of any part of its system
buried within the proposed excavation site. If the City then
damages the system while making the emergency excavation, so
long as its actions are not wanton, the City and its officers,
employees, and contractor shall have no liability for the
damage.

I. Location of Facilities: The Franchisee shall be a
member of the Northwest Utility Notification Center. After any
City department, franchisee, Iicensee, or permittee notifies
the Franchisee of a proposed street excavation, in accordance
with the rules applicable to such a member, the Franchisee
shall-, ât the Franchisee's expense:

1. Mark on the surface
underground Facilities within
excavation;

of all- of its locatabl-e
the area of the proposed

2. Notífy the excavator of any unlocatable underqround
Facil-ities in the area of the proposed excavation; or

3. Notify the
have any underground
proposed excavation.

excavator that the Franchisee
Facilities in the vicinity of

does not
the

J. Restoration of Streets: If the Franchisee excavates
the surface of any Right-of-Vrlay, the Franchisee shal-l be
responsible for restoration of the Right-of-Vüay in accordance
with generally applicabl-e specifications and regul-ations of
the City. The City frây, after providing notice to the
Franchisee, resurface any opening made by the Franchisee in
the Right-of-Way, and the expense thereof shall be paid by the
Franchisee. The City ñây, after providing notice to the
Franchisee, remove and/or repair any work done by the
Franchisee which, in the determination of the City, is
inadequate or unsatisfactory. The cost thereof, including the
costs of inspection and supervision, shall be paid by the
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Franchisee. AlI of the Franchisee's work under this Franchise,
and this Section in particular, shaJ-Ì be performed and
completed in strict compli-ance with all generally applicable
rul-es, regulations and ordinances of the City.

K. Reservation of City Rights: Nothing in this
Franchise shall- prevent the City from constructing or
establ-ishing any public work or improvement. AlI such work
shaÌl be done, insofar as practicable, so as not to obstruct,
injure or prevent the use and operation of the Franchisee's
System. However, if any of the Franchj_see's System
unreasonably interferes with the construction, maintenance or
repair of any public improvement, the Franchiseers System
shall- be removed or repÌaced.

Any and all such removal or replacement shall_ be at the
expense of the Franchisee. Should the Franchisee fail to
remove, adjust or relocate its Facil-ities by the date
established by the City's wri-tten notice of not less than 60
calendar days to the FranchJ-see, the City may affect such
removal, adjustment or relocation, and the expense thereof
shall- be paid by the Franchisee.
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L. Building Codes

1. The Franchisee shal-l strictly adhere to al-l building
and zoning codes currentfy or hereafter in effect. The
Franchisee shall arrange its l-ines, cables, and other
appurtenances, oû both public and private property, in such a
manner as to cause no unreasonable interference with the use
of said public or private property by any person. In the event
of such j-nterference, the City may require the removal or
rel-ocation of the Franchisee's lines, cables, and other
appurtenances from the property in question.

2. All plans for aerial crossings near existing or
proposed traffic signals, signs, flashers, or other traffic
control devices shall be submitted to the City for approval.
No crossíngs shaII be permitted that obstruct traffic signals
or other official traffic control devices.

M. Underground and Overhead Construction:

1. Preference for Underground Installation. In all
sections of the City where the cables, wires, utilities or
other l-ike facilities are placed underground, the Franchisee
shall place its wires, or other like facil-ities underground.
If at any time the City determines that existing wires,
cables, utilitíes or other like facilities anywhere in the
City shall be changed from an overhead to an underground
installation, the Franchisee shall convert its facilities to
an underground installation. If Franchiseers wire, cable,
utilities or other facilities are to be placed underground in
a common trench or bore shared by others, Franchisee shall
share equally the expense of the trenching and/or boring in
proportion to the number of joint users. The Franchisee shal-l
pay for all- cable, wire conduit, or facil-ities installed for
Franchisee's own use. If the Franchisee or^/ns the aerial
supporting structures, the additional- incremental cost of
undergrounding compared to aerj-al- a1l-ocation will- be paid by
the City. Where no overhead poles exist, all wires and
faci-l-ities shall be constructed underground.

Vühere aerial to underground relocation of authorized
facilities is required by the City where the Franchisee has
ownership share in the aerial- supporting structures, the
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additional
rel-ocation

incremental cost of
will be paid by the

Where the City requests refocation
purposes, the cost shall be paid by the

underground compared to aerj-al
City.

solely for aesthetic
City.

2. Overhead. In areas of the City where electrical or
telephone systems are instal-l-ed on poles above ground, the
Franchisee shall- have the option of installing its System in
like manner above ground or, alternatively, underground.

N. Rights-Of-Îfay Occupancy:

1. Nothing in this Franchise shall give the Franchj-see
the right to attach its Facilities to structures or poles
owned by the City without pzior wrítten consent of the Cit v-
Sueh attac.ltment sl:,aJ.T be authozized tbroaqh and g:overned by a
separate aqzeerìe,nt between tll'e Parti.es wll'en such aetion is
d.esj.red bv Eranc.l¡,i'see.

2. The Franchisee shal-I:

(a) Locate and install all transmission lines, equipment
and structures so as to cause minimum interference with the
rights and reasonabl-e convenience of property owners;

(b) Keep and maintain all transmission lines, equipment
and structures in a safe condition, and in good order and
repair;

AS

or

(c) Place any fixtures in any Right-of-Way in such manner
not to interfere with the usual travel of the Right-of-V'lay
cause unsafe conditions of any sort;

(d) Submit a traffic control plan to the City for
approval and receive such approval at least 48 hours prior to
commencing construction except in the case of emergency. Such
traffic control plan shall- be availabl-e for public inspection
on the construction site at all times; and

(e) Notify adjacent property owners, businesses,
residents, and others specífied by the City prior to
construction and major maintenance projects.

l9



3. The Franchisee shall not make street cuts or curb
cuts unless absolutely necessary, and only after a permit has
been obtained from the City under such conditions as the City
shal-1 in its sol-e di-scretion determine.

4. Before beginning any excavation or other
construction activity on a Right.-of-Vüay which crosses or abuts
any private property, the Franchisee shall clearly mark and
delineate with flags, stakes or non-polluting water-soluble
spray paint the boundaries of that Right-of-Vüay where ít abuts
or crosses the private property. After such excavation or
other construction activity, the Franchisee shall restore such
property to not fess than the City's standards.

5. The Franchisee shall locate, mark and map any of its
install-ed System for the City at no expense to the City. The
Franchisee shall install underground warning tape with a
metall-ic tracer at l-east twelve (1,2) inches above all- feeder
and trunk lines and above all fiber optic cable.

O. Stop }Íork: On notice from the City that any work is
being performed contrary to the provisions of this Franchise,
or in an unsafe or dangerous manner as determined by the City,
or in violation of the terms of any applicable permit, lahls,
regulations, ordinances, or standards, the work may
immediately be stopped by the City.

P. Franchíseers Contractors: The Franchisee and its
contractors shal1 be licensed and bonded in accordance with
the City's ordinances, regulations and requirements for any
contractors working j-n the Rights-of-Vrlay. Any act or omission
of any contractor of the Franchisee which violates any
provision of this Franchise shall be considered an act or
omission of the Franchisee for the purposes of this Franchise.

O. Private Property: Except in the case of an emergency
involving public safety or service interruption to a large
number of subscribers, the Franchisee shal-l give reasonable
notice to the property owners or legal tenants prior to
entering upon any private premises, and said notice shal1
specify the work to be performed; provided that in the case of
construction operations, such notice shal] be del-ivered or
provided at least forty-eight (48) hours prior to entry. If
any damage is caused by any Franchisee activity or omj-ssion,
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the Franchisee shall reimburse the property owner one hundred
percent (100?) of the cost of the damage or replace the
damaged property. In the case of an emergency, the Franchisee
shall attempt to contact the property owner or legal tenant in
person, and shall leave a door hanger notice in the event
personal contact is not made.

ARTTCLE IV. ADMINISTRATION A}ID REGT'I.ATTON

SECTTON 1. TRAÀISFER OF OT{NERSHIP OR CONTROL:

A. This Franchise shal-l not be assigned or transferred,
leased or disposed of either in whofe or in part by voluntary
sale or involuntary sale, merger or consolidation, either
legal or equitable or any right, interest or property therein,
pass to or vest in any person, or entity without the prior
written consent of the City Council, which consent shall not
be unreasonably withheld. No consent witl be required for a
transfer in trust, mortgage, or other hypothecation as a whole
or in part to secure an indebtedness.

B. The Franchisee shall- promptly notify the City of any
actual or proposed change in, or transfer of, or disposition
of or acquisition by any other party of control- of the
Franchisee. The word "control" as used herein is not timited
to major stockholders, but incl-udes actual worki-ng control in
whatever manner is exercised. Every change, transfer, or
acquisition of control of the Franchisee shall make the
Franchise subject to cancellation unless and until- the City
Council shall have consented thereto, which consent wil_1 not
be unreasonably withheld. For the purpose of determining
whether it shall consent to such change, transfer,
disposition, or acquisition of control-, the City Council may
inquire into the quali-fications of the prospective controlling
party, and the Franchisee shal-l- assist the City Council- in any
such inquiry.

C. The proposed assignee must show its legal and
technical. qualifications and its financial responsibility as
determined by the City Council and must agree to comply with
all the provisions of the Franchise. Unless the Franchisee and
the City Council otherwise agree on an extension of time, the
City Council shal-l- be deemed to have consented to a proposed
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transfer or assignment in the event it has not acted within
ninety (90) days of notice.

D. The consent or approval of the City Council to any
transfer of the Franchise shal-1 not constitute a waiver or
release of the right. of the City in and to the Rights-of-Way,
and any transfer shall-, by its terms, be expressly subordinate
to the terms and condi-tions of this Franchise.

E. By its acceptance of this Franchise, the Franchisee
specifically agrees that any such transfers occurring without
prior approval of the City Council shall constitute a
violation of this Franchise by the Franchisee. In no event
shall a transfer of ownership or change of control be approved
without the successor in j-nterest becoming a signatory to this
Franchise.

F. V[ithin thirty (30) days of any transfer or sale and
upon request, if approved or deemed granted by the City, the
Franchisee shal-l- f ile with the City a copy of the deed,
agreement, or other written instrument evidencing such sale or
transf er of ownership or control- certif ied and s\^rorn to as
correct by the Franchisee.

G. Standards: The City may inquire into the legal,
technical and financial qualifications of the prospective
controlling party or transferee, and the Franchisee shal_I
assist the City in so inquiring. The City may condition said
sale or transfer upon such terms and conditions as it deems
reasonably appropriate; provided, however, the City shall not
unreasonably withhol-d its approval and any such terms and
conditions so attached shall- be related to the legal,
technical, and financial qualificatj-ons of the prospective
controlling party or transferee and to the resolution of
outstanding and unresolved issues of noncompliance with the
terms and conditions of this Franchise by the Franchisee.

H. Common Control Exemption: Notwithstanding anything
to the contrary in this Section, the prior written approval of
the City Council shall not be requi-red for any sale,
assignment or transfer of the Franchise, the System or
ownership to an entity controlJ-ing, controll-ed by, or under
the same common control as the Franchisee.
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ARTICLE V. FINAI.iTCIAI, A}ID INST'RJAI{CE REQUIREMENTS

SECTION 1. LIABILITY INSURJNiICE:

A. General Requirement. The Franchisee must have
adequate insurance during the entire term of the Franchise to
protect against cl-aims for injuries to persons or damages to
property which in any ü/ay relate to, arise from, or are
connected with t.his Franchi-se or involve the Franchisee, its
agents, representatives, contractors, subcontractors and their
empÌoyees.

B. Verification of Coverage. If requested, the
Franchisee shall furnish the City with certificates of
insurance and endorsements or a copy of the page of the policy
reflecting blanket addltional insured status. The certificates
and endorsements for each insurance policy are to be signed by
a person authorized by that insurer to bind coverage on its
behalf. The certificates and endorsements for each insurance
policy are to be on standard forms or such forms as are
consistent with standard industry practices. The Franchisee
hereby warrants that its insurance poJ-icies satisfy the
requirements of this Franchise.

(.

Workers
Other Insurance The Franchisee shal-l- also provide

Compensation Insurance as required by Washington law.

D. Insurance No Limitation. The Franchisee's
maintenance of insurance policies required by this Franchise
shall not be construed to excuse unfaithful performance by the
Franchisee or to limit the liability of the Franchisee to the
coverage provided in the insurance policies, ox otherwise to
l-imit the City's recourse to any other remedy available at law
or in equity.

SECTION 2. TNDEMNITY:

The Franchisee shal-l- , àL its sole cost and expense,
indemnify and hold harmless the City, City Council-, and any
officers, employees and agents who have acted in their
official- capacities, boards and commissions, (collectively
referred to as the "City" in this Section) and shal-l pay all
damages and penalties which the City may be legally requíred
to pay as a result of any act or omission by the Franchisee in
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the operation of the System throughout the term of this
Franchise. Such damages and penalties shal-1 include, without
limitation, damages arising out of copyright infringements,
and the construction, erection, operation, maj-ntenance and
repair of the System, whether or not any act or omission
complained of is authorized, al-l-owed or prohibited by this
Franchise. If legal action is filed against the City, to
recover for any claim or damages as a result of any act or
omission by the Franchisee in the operation of the System, the
Franchi-see, upon notice to it by the City, shall defend the
City against the action. The Franchisee shal-I have the right
to defend, settl-e or compromise any claims arising hereunder.
In the event of a final judgment being obtained against the
City as a result of any act or omission by the Franchisee in
the operation of the System, the Franchisee shall pay the
judgment and al-I costs and hold the City harmless therefrom.
Nothing in this Franchise shall be interpreted to abridge or
otherwise affect the Ci-ty's right to intervene or participate
in any suit, action or proceeding involving any provisions of
this Franchise. The Franchisee shall pay all expenses incurred
by the Franchi-see and the City in defendíng with regard to all
damaqes as set forth in this Section. These expenses shall
include, without limitation, al-1 out-of-pocket expenses/
reasonable attorneys' fees, witness and discovery costs and
the reasonable value of any services rendered by the City
Attorney and its office, and any other agents and employees of
the City.

The Franchisee wil-I not be required to indemnj-fy the City
for the negligent acts of the City or its officials, boards,
commissions, agents or employees. The City will indemnify and
hol-d the Franchisee harmless from any claims or causes of
action arising from any acts by the City involving the City's
use of the access channel (s) or the emergency alert system.

ARTICLE VI. ENFORCEMENT A¡ID TERMINATION

SECTION 1. FORFEITT'RE A}ID TERMINATION:

A. In addition to al-l other rights and powers retai-ned
by the City under this Franchise or otherwise, the City
reserves the right (after notice and the opportunity to cure
as provided by Subsection C below) to forfeit and terminate
the Franchise and al-1 rights and privileges of the Franchisee
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hereunder in the event of a material- breach of this
Franchise's terms and conditions. A material breach by
Franchisee shall- incf ude, but shal-I not be l-imited to the
following:

1. Violation of any material provision of the Franchise
or any material- rul-e, order, regulation, or determination of
the City Council made pursuant to the Franchise;

)
Franchise

Attempt to
or practice

evade any
any fraud or

material provision of the
deceit upon the City;

?

system's
The Franchisee abandons the System or terminates the

operatì-ons.

B. The foregoing shall not constitute a breach if the
violation occurs, but it is without fault of the Franchisee.
The Franchisee shall not be excused by mere economic hardship
nor by misfeasance or malfeasance of its directors, officers
or employees.

C. The City shal-l make a written demand that the
Franchisee comply with any such provision, rule, order, or
determination under or pursuant to this Franchise. If the
violation by the Franchisee continues for a period of thirty
(30) days following such written demand without written proof
that the corrective action has been taken or is being activeJ-y
and expeditiously pursued, the City Council may appoint a
hearing examiner to take under consideration the issue of
termination of the Franchise. The City shall cause to be
served upon the Franchisee, at least twenty (20) days prior to
the date of such hearing, a written notice of intent to
request such termination and the time and place of the
hearing. Public notice shall be given of the hearing and the
issue (s) which the City Council or hearing examiner is to
consider.

D. The City Council or hearing examiner, if appointed,
shall hear and consider the issue (s) and hear any person
interested therein, and determine in its discretion, whether
or not any violation by the Franchisee has occurred. The
Franchisee shall be entitl-ed to participate fully in the
hearing process, including a presentation of evidence and
questioning of witnesses, so that the record will incfude all
information pertaining to the al-Ieged viol-ation.
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E. If the City Council or hearing examiner, if
appointed, shall determine the violation by the Franchisee hras

the faul-t of the Franchisee and within its controf, the City
Councit or hearing examiner, if appointed, shall- determine if
the viol-ation can be cured. If the violation cannot be cured,
the Franchise may be forfeited or terminated. If the violation
can be cured, the City Council or hearing examiner, iÎ
appointed, shall specify the action or actions to be taken by
the Franchisee to cure the violation and set a compliance
date. If there is no compliance within the period stated, then
the City Council may terminate the Franchise. Such
determination shall be subject to judicial review.

SECTION 2. FORECLOSURE:

Upon the foreclosure or other ¡udicial sale of all- or a

substantial part of the System, or upon the termination of any
lease covering atl or a substantial part of the System, the
Franchisee shall notify the City of such fact, and such
notification shall be treated as a notification that a change
in control of the Franchisee has taken p1ace, and the
provi-sions of this Franchise governing the consent of the City
Council to such change in control of the Franchisee shall
appfy.

SECTION 3. RECEIVERSHIP:

The City shal-I have the right to cancel this Franchise
one hundred twenty (I20) days after the appointment of a
receiver, ot trustee, to take over and conduct the business of
the Franchisee, whether in receivership, reorganization,
bankruptcy or other action or proceeding, unless such
recei-vership or trusteeship shall- have been vacated prior to
the expiration of said one hundred twenty (120) days r or
unless:

A. üüithin one hundred twenty (L20) days after the
election or appointment of a receiver or trustee, such
receiver or trustee shal-t have fully complied with al-l- the
provisions of this Franchise and remedied all defaults
hereunder; and
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B. Such receiver or trustee, within said one hundred
twenty (I20) days, shall have executed an agreement, duly
approved by the court having jurisdiction in the premises,
whereby such receiver or trustee assumes and agrees to be
bound by each and every provision of this Franchise.

SECTION 4 . BAIiIKRUPTCY:

The City shall- have the right to cancel this Franchise
immediately should the Franchisee liquidate, become insolvent,
make a transfer for the benefit of creditors, or reorganize
and enter into an arrangement for the benefit of creditors or
fil-e a voluntary petition in bankruptcy; or an involuntary
petition in bankruptcy is filed against the Franchisee and is
not dismissed within one hundred twenty (120) days after the
filing.

SECTION 5. REMOVAL OF SYSTEM:

At the expiration of the term for which thls Franchise
has been granted if not renewed or upon its lawful termination
or revocation as provided hereín, the Franchisee shall-
forthwith, upon notice by the City, remove at the Franchisee's
oh/n expense all designated portions of the System from all
Rights-of-Way within the City, and shall restore said Rights-
of-Way in accordance with the City's Design Standards and
Standard Construction Specifications; provided, however, the
Franchisee shal-l have the right to sel-I its physical plant to
a subsequent franchisee, subject to City approval as provided
in Article IV, Section 2, in which case said plant need not be
removed and the Franchj-see shall continue to operate the
System during such interim period prior to the sale. If the
Franchi-see fails to commence removing or operating its
Facilities within thirty (30) days of request and proceeds
diligently with the removal, the City may perform the work at
the Franchisee I s expense. Any property of the Franchisee
remaining in place in any Right-of-Way one hundred eighty
(180) days after the expiration, termination, or revocation of
this Franchise shaII be considered permanently abandoned and
may become the property of the City at the City's discretion.

ARTICLE VII. MISCELT,A}IEOUS PROVISIONS

SECTION 1. NOTTCES:
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AII
pursuant

lega1 notices from the Franchisee to the City
to this Franchise shal-I be to:

City of McCleary
Attn: City Clerk-Treasurer

100 South 3rd Street
McCleary, WA 98557

or to another person as designated by the City.

Att
shall be

notices to the Franchisee pursuant to this Franchise
sent to:

Mashell Telecom, Inc
Attn: Brian Haynes
25L6 Holgate Street

Tacoma, WA 98402

or to such other person or address designated by the
Franchisee. The Franchi-see shal-1 maintain with the Finance
Director, throughout the term of the Franchise, an address for
service of notices by mail. The Franchisee shal-l also maintain
with the City, an office address and telephone number for the
conduct of matters related to this Franchise during normal
business hours. A ne\^/ address and telephone number of the
office shall be furnished to the City Clerk-treasurer within
fifteen (15) days after any change thereof.
SECTION 2. TIME LIMITS STRICÎLY CONSTRUED:

Vühenever this Franchise sets forth a time for any act to
be performed by the Franchisee, such time shall- be deemed to
be of the essence, and any fail-ure of the Franchisee to
perform within the allotted time may be considered a material
violation of this Franchise and sufficient grounds for the
City to invoke any relevant remedy. However, in the event that
the Franchisee is prevented or delayed in the performance of
any of its obligations under this Franchise by reason of Force
Majeure, the Franchisee's performance shall be excused during
the force majeure occLlrrence and the Franchisee thereafter
shall, under the circumstances, promptly perform the affected
obligations under this Franchise or procure a substitute which
is satisfactory to the City.
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SECTION 3 . CT'MT'T,AÍI\IE PROVISION :

The rights and remedies reserved to the City and the
Franchisee by this Franchise are cumufative and shall- be in
addition to and not in derogation of any other rights or
remedies which the City and the Franchisee may have with
respect to the subject matter of this Franchise, and a waiver
thereof at any time shal-l have no effect on the enforcement of
such rights or remedies at a future time. Further, either the
City or the Franchisee may seek any lega1 or equitable relief
allowed by law provided that, íf both parties agree, the City
and the Franchisee may seek methods of al-ternat j-ve di-spute
resolution.

SECTION 4. COMPLI.A¡ICE IìIITH FEDERAI,, STATE, ASID LOCAL LAIIS:

The Franchisee, its contractors, subcontractors,
employees, and agents shal-I comply with all applicable
federal, state, and local- laws, rules, and regulations issued
pursuant thereto. The Franchisee and the City have carefully
reviewed this Franchise and befieve that al-l- provisions hereof
are enforceable and in full compJ-iance with all applicable
local-, state, and federal laws and regulations in effect on
the date of execution. If the Franchisee shal-1 discover that
any significant aspect of the operation or of any provisj-on of
the plans, specifications, or configurations of the
Franchisee's System is contrary to or inconsistent with any
appllcable law, ordinance, rule, or regulation, the Franchisee
shall promptly report such fact to the City in wríting. The
Franchisee and the City shall also be entitl-ed to all- rights
and be bound by all changes in applicable local, state, and
federal law which occur subsequent to the date of this
Franchise. The Franchisee and the City acknowledge that their
rights and obligations under this Franchise are explicitly
subject to all- such changes.

SECTION 5. CAPTIONS:

The captions to sections and subsections contained herein
are intended solely to facilitate the reading thereof and such
captions shall not affect the meaning or interpretation of the
text herein.
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SECTION 6. CONSTRUCTION OF AGREEMENT:

This Franchise shall be governed, construed, and enforced
in accordance with the laws of the State of Washington (as
amended), and any other applicable local-, state and federal
laws, rules, regulations, Iegislation, or orders (as such noh¡
exist or are later amended or subsequently adopted).

SECTION 7 . NO iTOINT VENTIIRE:

Nothing herein shall- be deemed to create a joint venture
or principal-agent relationship between the parties, and
neither party ís authorized to nor shall either party act
toward third persons or the public in any manner which would
indicate any such rel-ationship with the other.

SECTION 8. ENTIRE AGREEMENT:

This Franchise represent the entire understanding and
agreement between the parties hereto with respect to the
subject matter hereof and supersede al-I prior oral- and written
negotiations between the parties. This Franchise can be
amended, supplemented, modifiedr or changed only by an
agreement in writing which makes specific reference to this
Franchise and which is signed on behalf of both parties.

SECTION 9. ACTIONS OF THE CITT OR THE ERJAIiTCHISEE:

In any action by the City or the Franchisee mandated
permitted under the terms hereof, it shall act in
reasonabJ-e, expeditious, and timely manner. Furthermore'
any instance where approval or consent is required under
terms hereof, such approval or consent shal-l not
unreasonably withheld.

or
a

in
the

be

sEcTroN 10. SEVERABTLTTY, PREEMPTTON, A¡ID PRECEDENCE:

A. If any section, subsection, sentence, clause,
phrase, provision, or portion of this Franchise is for any
reason held invalid or unenforceable by any court of competent
jurisdiction t or any state or federal- regulatory agency having
jurisdiction thereof, the remainder of this Franchise shal-I
not be affected thereby, and each remaining section,
subsection sentence, cÌause, phrase, provision, and portion of
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this Franchise shaIl be val-id and enf orceable to the ful-lest
extent permitted by law.

B. In the event that f ederal or state l-aws, rul_es or
regulations preempt a provision or l-imit the enforceability of
a provision of this Franchise, then the provision shal_l_ be
read to be preempted to the extent and for the time required
by l-aw. In the event such federal or state law, rule or
regulation is subsequently repealed, rescinded, amended or
otherwise changed so that the provision hereof that had been
preempted is no longer preempted, such provision shalI
thereupon return to fulI force and effect, and shall
thereafter be binding on the parties hereto, wi_thout the
requirement of further action on the part of the City or
Franchisee, and any amendments to this Franchise negotiated as
a result of such provision being preempted shall no longer be
of any force or effect with respect to that provision.

SECTION 11. \IENUE:

Any action concerning a dispute arising under this
Franchise shalr be convened in Grays Harbor county superior
Court, Grays Harbor County Vriashington.

SECTION 12. INTERPRETATION:

As a further condition of this Franchise, the parties
acknowÌedge that this Franchise shal-l- be deemed and construed
to have been prepared mutually by both parties.

SECTION 13. ATTORNEYS' EEES:

In the event that either party shall take action, whether
judicial or otherwise, to enforce or interpret any of the
provisions of this Franchise, the prevailing party shal1 be
entitl-ed to recover from the other party al-l expenses which it
may reasonably incur in such action, including attorneysr fees
and costs, whether incurred in a court of law or otherwise.

ARTICLE VIII.

This Ordinance shall take effect
fol-l-owing date of publication or upon
the Franchisee.

upon the fifth day
written acceptance by
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ARTICLE IX

Corrections bv the Clerk-treasurer or Code Reviser. Upon
approvaÌ of the Mayor and City Attorney, the Cl-erk-treasurer
and the Code Reviser are authorized to make necessary
corrections to this ordinance, incl-uding the correction of
clerical errors, references to other l-ocal-, state, or federal
1aws, codes, rules, or regulations, or ordinance number and
section/ subs ection numberj-ng .

PASSED THIS DAY OF

Ct/n/,rr | 201-6, by the City Council of the

/A*A

and signed in approval therewith this

201,6.

CITY OF M

B SCHILLER, Mayor

City of McCleary,

/AW day or

ATTEST:

VüENDY LLINS, erk-Treasurer

APPROVED AS TO FORM

DANIEL O. City A torney



STATE OF VüASH]NGTON

ss.
GRAYS HARBOR COUNTY

r, vüEN

Treasurer of the
have published i
City of McCl-earv
Number ,/'l

manner required by law. I further certify that a true and
correct copy of the sunìmary of Ordinance Number 3e e r âs
it was published,
City of McCleary.

is on fil-e in the appropriate records of the

vù DY COLLINS

DY COLLINS, being the duJ-y appointed Clerk-
City of McCleary, do certify that I caused to

n a ne\^¡spaper of general- circulati-on in the
a true and correct suÍìmary of Ordinance
and that said publication was done in the

SIGNED AND SVüORN

Dotnl"r. r me this l7Ìh day of
by WENDY COLLINS.

to before
| 201_6,

NOT PUBLIC IN AND FOR THE STATE OF
VüASHINGTON, Residing at:
My appointment expires:

t ora¿

telro



SYNOPSIS OF ORDINA¡ICE NO. 822

AIi¡ ORDINAÀICE GRJA}ITING A NONEXCLUSIVE TELE-
CoMMUNICATIONS FRAIICHISE TO I4ASHELL TELECOM, INC. ,
IflASHTNGTON CORPORATION, SETTING FORTH TERIIS Ati¡D
colûDrTloNs, PRoVTDING Ati¡ EFFECTM DATE AUD
SEVERABILIlY.

On October L2, 201"6, the City Council of the City of

McCleary adopted Ordinance Number 822. The intent and purpose

of the Ordinance \^/as to grant to Mashell TeJ-ecom, Inc. , a non-

exclusive franchise for the use of the City's rights of h/ay

and facilities. Terms and conditions were set forth

A complete copy of t.his Ordinance is availabl-e

during regular business hours at the Office of the Clerk-

Treasurer, City Hall-, McCleãry, Washington. The Ordinance

will be made available for review without cost; a copy will be

provided upon request without cost if such request is timely

made. This Synopsis is published pursuant to the laws of the

State of Washington.

DATED this day of 20L6.

A

VüENDY COLLINS, Clerk-Treasurer


